· What the court did- Transcendental BS to justify outcome they desired; reasoning doesn’t lead to conclusion
· Privacy right in 14th A- not really an issue of privacy
· Cohen criticizes thought without roots in reality- the reality of abortion is not a 14th A issue, it involves socioeconomic issues and other schools of thought
· How can you discuss abortion without inquiries into psychology, history, philosophy, sociology, biology etc.?
· If there is a right to an abortion, it’s not because the Constitution says so 

· Issues the court doesn’t address

· When life begins- fundamental to determining if fetus has rights
· Can a fetus have rights?  
· Original intent

· Unborn fetus said to have no rights b/c unborn wasn’t in the intent when making DP clause

· But how could abortion right fit into intent

· Holmes- how does the law work?  What does the law do?

· The law prevents states from preventing abortion- but it doesn’t give affirmative right to abortion (which would be the stronger right)

· The law works by declaring state preventions of abortion as unconstitutional- again, it doesn’t create a law that provides for abortion
· This establishes a broad right not to prevent abortion

· Sets up degeneration of right- the law is set up to be further restricted, not expanded upon

· What the court could have done- make the argument for abortion in real terms, rather than trying to justify it with legal terms that don’t really apply
· Role of the lawyer- make changes in society with your words
· Court found it too difficult to make the change w/ their words

· BUT, it is possible to make the change with words

· Very difficult, but it’s a mistake to say it’s not possible

· Court rulings don’t change peoples’ thoughts on abortion

· Doesn’t change stigma

· Does assist women in getting abortion, but how substantial is change in terms of functionality?

· Obstacles to change

· Religion- views used to create a justification for preserving life
· Too many people either cannot or do not want to separate church and state

· Politics- closely related to religion
· Science- used to argue that fetus is human and has rights
· Consequences- Tenuous legal right to abortion

· Subsequent case law restricts right

· And Planned Parenthood v Casey raised the issue shortly thereafter- needs constant reaffirmance

· Gonzales v Carhart- went around Roe w/o really addressing it

· Change in court membership is a threat

· Easy to attack Roe’s legal arguments with different legal arguments

·  Right case with the right lawyers/lawyering in the right court could take down Roe
· Trigger laws if Roe is overturned

· Regardless of your stance on abortion, losing rights you previously held is distressing, especially when it’s done in this manner 
